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EDITORIAL NOTES. 
WE CAN HEARTILY approve, what we believe the vast majority of our 
citizens endorse, the fact that the last Legislature did not see fit to put 
through at this time the proposed measure to bond the State $50,000,000 
for additional “good roads.” Conditions are not good for such a project. 
The Governor, it appears, greatly desired it, in order to have “a hard road 
in front of every farmer’s door,” but it is well known that this sum ot 
money, while large, would nof put such a road before every tarm house. 
Recently, at a dinner of the Newark Automobile Trade Association held 
in that city, the Governor said he regretted the failure of the passage of 
the $50,000,000 highway bond bill and is said to have added: “However, 
if the bill is not passed at the next session, Pll promise everyone here to- 
night that there will be some lively times in Trenton.” The bill, at least 
as to the large amount named, can wait. We teel sure that, 1f put through 
this year, the measure would have meant a great deal of graft in some 
parts of the State, and this however caretul and honest the new State 
Highway Commission might be. leisurely autoists may advocate tt, 
chiefly; we doubt if many farmers or business men will advocate it even 
next year. 


In the State of New York the Lusk Act for a State censorship of 
motion picture films has become a law. Governor Miller carefully con- 
sidered the measure and came to the conclusion that it was demanded in 
the interest of morality. The moving picture men, of course, were op- 
posed to it, though coneeding that the pictures were in need of purifica- 
tion. They proposed, instead, to do their own censoring, and asked time 
to show that they would do it, but the Governor evidently took no stock 
in their proposition. Under the terms of this Lusk Act it is the duty of 
the Governor to appoint, with the approval of the Senate, three members 
of a Motion Picture Commission. 

The law goes into effect August 1. Thereafter it will be egal to 
‘xhibit any film in that State unless a license has been obtained from. the 
Commission. Violation of this or any other provision of the Act is de- 
fined as a musdemeanor, punishable by a tine not to exceed $1,000 or im- 
prisonment not to exceed one year, or both, in the discretion of the Court 
The following clause governs the issuance of licenses: ‘The Commis 
sion shall cause to be promptly examined every motion picture film) sub- 
mitted to it as hereim required, and unless such film or part thereot ts ob- 
scene, mdecent, immoral, inhuman, sacrilegious, or is of such a character 
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that its exhibition would tend to corrupt morals or incite to crime, shall 
issue a license therefor. If the Commission shall not license any film 
submitted, it shall furnish to the applicant therefor a written report of 
reasons for its refusal and description of each rejected part of a film not 
rejected in toto.” The Act provides that permits must be issued with- 
out inspection for any film which has been publicly exhibited in that 
State prior to Aug. 1 this year, provided application for such a permit 
shall have been made thirty days in advance of that date. Specific pro- 
visions are made for so-called “current event” films and for films intend- 
ed solely for educational, charitable or religious purposes, or “by any em- 
ployer for the welfare of his employes, provided that the owner thereof 
either personally or by his duly authorized attorney or representative shall 
file the prescribed application,” which, in this instance, must include a 
sworn description of the film. In the instances enumerated the Commis- 
sion, within its discretion, may issue a permit without prior inspection of 
the films. The Act provides that any permit may be revoked upon five 
days’ notice and, apparently, it need not be for cause. All applications for 
permits must be made in writing and accompanied by the prescribed fee. 
Aside from its censorship feature the Lusk Act will be a vehicle for 
bringing approximately $1,000,000 annually into the State Treasury, if 
the expectations of State officials come true. 

Our Court of Last Resort, as it is often termed, has upset the Ocean 
Grove borough law of April 5, 1920, on the ground that important parts 
of the Act constituted special legislation. The reasoning of the Court on 
this ground, we believe, was admitted to be such, even before the opimion 
was delivered, by the counsel for the borough, but the contrary contention 
was that the Court might cut out the unconstitutional features and allow 
the rest of the statute to stand. This the Court properly could not do. 
We have not seen the full text of the opinion, but evidently the trouble 
was in the first section, which provides as to Sunday restrictions and the 
laying out of — vards, and would only be applicable to one place. It 
seems that the Camp Meeting Association agreed to the form of the bill, 
but in this respect must have been badly advised. I[t seems unfortunate 
that a whole year has passed before the law was overthrown. 





Some of our law periodicals seem not to agree with the opinion of 
the United States Supreme Court upon the profiteering rent question, a 
matter to which we alluded in our last issue. They discern in it plenty of 
trouble ahead in reference to supposable cases where the police power of 
the State may be called in by legislative enactment to do away with “the 
constitutional security in the right of property,” and “the binding force 
of contracts.” A contribution to the “New York Times” from a corres- 
pondent in Columbus, Ohio, on the Supreme Court’s decision, strikes us 
as so well put on the subject of the possible abuse by Legislatures of the 
police power that we quote a portion of it: 

“It does not appear, so far, that either the letter of the laws or their 
construction by the Courts will force a rental charge too low to yield bet- 
ter than the average rate of interest, after all costs of depreciation, up- 
keep, taxes, insurance and service to tenants are deducted. The danger of 
really confiscatory legislation will come, if it ever comes, not from Su- 
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preme Court recognition of the right to regulate, but from an outburst of 
fiery indignation against self-evident and oppressive extortion, in times 
when, as under conditions produced by the War, the normal interaction 
of supply and demand is impossible. ‘And the knowledge that the exac- 
tions of many landlords are such as will naturally produce these outbursts 
of fiery indignation is a more effective brake on the disposition to build 
than the mere fact that State Legislatures now have Supreme Court val- 
idation of the right to impose restrictions im times of gene rally recognized 
emergency. It is, of course, true that the theory of ‘emergency’ may be 
abused by legislative bodies. But there is reasonable orcunul for the con- 
tention that the danger from this source is less than the danger of ad- 
mitting that so great an evil as the rent situation has presented in New 
York and other parts of the country during the past two years is without 
remedy under the United States Constitution, or, rather, that the very 
worst and most reprehensible features of that situation can claim specific 
protection under that Constitution. Of course, the real essence of the Su- 
preme Court’s decision is that the rights of contract, and of the free use 
of property, may be so vitiated by abuse, in the hands of unscrupulous 
men, that they lose their original character and cease to be the rights which 
the Constitution professes to, and actually does, maintain. Having given 
this outlet to a situation that was really growing dangerous, it remains for 
the Supreme Court to insist that the safety valve thus constructed shall 
not itself be perverted into a new source of peril. [It should promptly in- 
validate such exceptional legislation in cases in which the ‘emergency’ al- 
leged cannot be shown to be itself exceptional, and to involve a real and 
demonstrable public peril.” 

Of course all lawyers, as well as college men in general, not to say 
also all school-teachers and many business men, have been interested in 
the questions our great inventor, Mr. Edison, propounds to those who 
seek employment in his factories. The first impulse of most persons on 
reading the questions—said to be 100 in number, but really 163—was to 
smile and wonder what had come over the brain of this astute inventor. 
But let us see what Mr. Edison himself says about these questions. To 
a correspondent he thus explained nis position: “They can’t fool me in 
these tests. Many threads are interwoven in the questions, and they are 
not as simple as they seem. For instance, | ask them what newspapers 
they read, and | know from the tenor of their other answers if they are 
telling the truth. I evolved the system because I want to see intelligent 
workers in my plant. When I hire a man I want to know whether he has 
trained brains or dead brains. The questionnaire has 163 questions, all 
designed to illustrate the extent of his general knowledge and his capacity 
for acquiring more.” His object, therefore, is not to have the questions 
all answered correctly—few might do that—but to determine how widely 
read the proposed worker in his factories is, and if he is really trained to 
think or not. We should say, as a general comment, first, that Mr. Edi- 
son has the right to propound questions in any manner he sees fit before 
he employs a mechanician in his highly technical works, and, second, that 
a thoroughly trained student, whether of books alone, or of newspapers 
alone, but especially if he has also gone through college with his mind on 
his studies, ought to be able to do better than to get into the Edison class 
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“X.Y. Z.” The great mass of the questions are not so unsensible as at 
first look appears. Nevertheless, plenty of humor has grown out of the 
“questionnaire,” and even for this let us be thankful. It breaks up the 
humdrum of the newspapers concerning crimes and scandals. 

The last Public Utilities Commission had two admirable servants in 
the official family, Mr. L.. Edward Hermann, of Jersey City, as Counsel, 
and Mr. Alfred N. Barber, of Trenton, as Secretary. Mr. Hermann is 
a lawyer of twenty years standing, who acted as secretary to Governor 
Fielder, and Mr. Barber was once City Clerk of Trenton, then a Mercer 
Assemblyman, then Secretary of the Board of Railroad Commissioners. 
Both men proved capable officers. One was and is a Democrat and one a 
Republican, but politics was entirely cast off by them when performing 
their official duties. The new Public Utilities Commission has continued 
these men in office. A strong attempt was made to have them turned out, 
in order to VIVE room tor the inevitable new office scekers, but the Board 
refused to be a party to any such scheme, and we wish to commend its 
action most unreservedly. 


Much interest has been manifested throughout the State as to what 
would be the result of the action brought in the Court of Chancery by 
Messrs. Wright and Nugent of Newark against a Mr. Fissell, to compel 
the latter to give an accounting for the profits of the latter, as the con- 


tractor who constructed Camp Merritt during the War. ‘The plaintiffs 
were, they stated, to receive one-halt of the profits and it seems the profits 
were something like $150,000. The plaintiffs were not themselves con- 


tractors, but were to use their “influence” with the powers that be at 
Washington to enable Fissell to secure the contract. They probably did 
so use their “influence,” but Mr. Kissell denied that fact, if we under- 
stand his position aright, and, in any event, by his counsel set up the im- 
portant point that the contract was against public policy and could not be 
enforced. like pleading the statute of limitations, the question then re- 
leased itself from what was the contract and was resolved into—Can such 
a contract be enforced? We publish on another page the Vice-Chancel 
lor’s strong opinion on the subject, and certainly it is on a sound basis. 
The cases cited are all one way. It is almost a surprise that this particu 
lar action was brought at all. Suppose, however, that Mr. Nugent, who 
is an attorney, had sued Mr. Fissell for compensation for his time in 
going to and interviewing at Washington the authorities who had the 

0” about awarding the contract? Could he have recovered a lawful 
fee? This might well be a question to be put to the next batch of young 
applicants for admission to our State Bar. 


Congratulations of the Law Journal to Hon. Bennet Van Syckel on 
the attainment of his orst birthday! His long service on the Bench, and 
his subsequent quiet years in giving counsel to other attorneys on various 
important State and private questions, have crowned him with a wreath 
of laurel that will not soon fade on the historic page of New Jersey. He 
was a markedly fine lawyer before he became a Judge in 186g. Then he 
served the State as a member of the Supreme Court tor 35 years and, but 
for temporary disability which induced his resignation in 1go4, he might 
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still be serving the public in that high office he so adorned.  |¢very asso- 
ciate of his on the Supreme Court Bench has gone, long ago, to the other 
land, but he survives, still in excellent health, still with mental powers un- 
abated. We hope he wall reach the century mark and pass beyond it, and 
still retain his vigorous bodily and intellectual strength. 


With one accord it 1s generally agreed that the enconiums at Wash- 
nse] and im the press of the country on the late Chief Justice White of 
the U.S. oo Court, who died May tgth of an operation, were fully 
deserved. He was a fine lawyer, but a great Judge, and will take rank 
with the best Foderal Judges our country ever had. learned, high-mind- 
ed, fearless, of unexceptionable private character, a lover of his country 
and of the Supreme Being, withal modest to an unusual deyree for a law- 
yer, his name and his opinions are sure to survive in our country’s history 
and gather strength with coming years. 


THE ASSYRIAN CODE OF ABOUT B. C. 1500, AND ITS ATTITUDE 
TOWARD WOMEN 


Presumably most of our readers are familiar with the Babylonian 
Code of about 2100 B.C. It was a great document, though it antedated 
the time of Moses by possibly 800 years, perhaps by only 600 years, ac- 
cording to how the period of that great Lawgiver is finally to be solved. 
The subsequent Assyrian monarchy was not as humane, but it gave the 
people a Code o f laws which are of real interest, in part by way of com- 
parison but chie iy because it throws much light on the subject of how the 
Assyrian monarchs, before the time of Nebuchadnezzar (of Biblical 
fame) ruled their people. We are indebted to the German Oriental So- 
ciety for unearthing the tablets contaimime this Code at Assur, the earliest 
Assyrian capital, and that body has rece ntly published a translation of the 
text obtained. Unfortunately the whole Code has not been recovered, but 
from the comments upon what has been published made by Prof. Morris 
Jastrow, Jr.. of the University of Pennsylvania we make some extracts. 
The difference between the laws relating to women and those of New 
Jersey, for example, at present, is certainly striking : 

“Taking some of the laws which involve the position of the wife, 
viewed throughout as a man’s property and therefore subject to particu- 
larly severe punishment if she commits a crime against her husband, we 
read as follows: 

‘Tf a wife steals something from the house of her husband who hap- 
pens to be sick or who 1s dead, and gives it to a man or to a woman or to 
any one whomsover, the wife and the receiver are put to death. Or, if 
the wife whose husband ts living steals from her husband's house, whether 
she gives it to a man or to a woman or to any one whomsover, the hus- 
band may arrest his wife and impose punishment on her according to his 
pleasure. And on the receiver of the stolen property the same punishment 
is to be imposed as the husband deals out to his wife.’ 

“The Code does not take a judicial attitude toward the crime, but 
toward the person committing the crime. Because the wife was looked 
upon as part of the husband's chattels he is also given the authority to 
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release his wife from punishment if he so chooses. This is set forth in 
another law reading as follows: 

““If a slave or a female slave receive stolen property from the wife 
(taken trom the husband’s house), the nose and ear of the slave are cut 
off, and the stolen property must be restored in full. As for the wife, 
the man either cuts off his wife’s ear, or he may release her and not cut 
off her ear, in which case, however, the slave’s ear is also not cut off and 
no restitution need be made.’ 

“Any woman who makes an attack upon a man is arrested and forced 
to pay a fine of 1,800 shekels of lead and to receive twenty lashes ; where- 
as in the case of a man the assault is punishable only if it is against anoth- 
er man’s wife or a man’s daughter, because wife and daughter belong to 
the husband and father. The penalty in this case is particularly cruel, not 
because of the hurt to the woman, but because of the injury to the proper- 
ty of another. The law reads: 

‘Tf a man stretches his hand against the wife of a man, scratching 
her as an animal would, they seize him, and the charge being proven 
against him, his finger is cut off. If he bites the woman, his lower lip is 
chopped off with the blade of a sharp axe.’ 

“The cutting off of the finger is to be regarded as a direct punish- 
ment, on the ‘Mikado’ principle of the punishment fitting the crime. The 
same principle is involved in the cutting off of the lip as involved in the 
act of biting. On the other hand, the mutilation by cutting off the ear and 
nose is a sign of humiliation and not as a punishment standing in any con- 
nection with the crime. Naturally, rape committed on a man’s wife is 
punishable with death, but the Code enters into great detail in the attempt 
to determine whether a man who commits the crime knew that the woman 
was married, and also whether the woman consented to the act. 

“If aman did not know that he was dealing with a married woman 
the law actually acquits him, and if the woman had anything to do with 
the crime the husband is free to do with her as he pleases. On the other 
hand, the spreading of a false report about a woman is punished by forty 
lashes and one month’s forced labor as well as by a large money fine. 
Even here the point of view is not so much the possible injury to the 
woman's reputation as the annoyance to the man in having his property 
maligned 

“Ieven under the Hammurabi Code divorce was quite easy, but at 
least the husband had to return his wife’s dowry and to make provision 
tor her; and she was protected against slanderous charges against her by 
her husband. It 1s also indicative of the humanitarian spirit of the Ham- 
murabi Code that the husband cannot divorce his wife if she becomes an 
invalid. He is obliged to care for her as long as she lives and remains in 
his house, though in this instance he may take a second wife by the side 
of the first one. 
he new Assyrian Code disposes of divorce in a very simple man- 
he law reads: 

‘Tf a man divorces his wife, if his heart so move him, he may give 
her something, but if his heart do not move him, he need not give her 
anything, and she goes out empty handed.’ 

“There is, however, added a provision which shows the existence at 


least of a spirit of justice toward the woman: 
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“Tf a woman (at the time of divorce) is living in her father’s house, 
then when her husband divorces her he may take any property in her trust, 
but he cannot touch the wedding gift which she has brought to him, and 
no further obligation rests on the woman.’ 

“According to the Assyrian Code a man’s daughter may be held for 
the father’s debt, and, with the consent of the father, the daughter may 
be transferred by the creditor to another man. If the father is not wall- 
ing, this may not be done; and if the father is no longer living, then the 
creditor may seck permission from the brothers of the girl If one of the 
brothers is willing to redeem the girl, one month’s time is allowed, and if 
at the expiration of this period the brother has not acted the creditor 1s 
free to sell her and to hand her over to any man. 

“With this attitude toward woman, and particularly toward a mar- 
nied woman, it is as much as we would have a right to expect to find that 
her husband is expected at least to make provision for his wife upon his 
death. A very elaborate law dealing with this subject provides that, in 
case he has lived with her within one year of his death and makes no pro- 
vision, she has the privilege of living in the house of her children, who 
are obliged to provide her with ‘food and drink,’ as the phrase runs; and 
for once, at least, the Code strikes a higher note in stipulating that the 
widow is to be treated ‘as a bride whom one loves,’ which clearly ind1- 
cates that the children are urged to deal gently with their widowed moth- 
er. If she is a second wife and has no children of her own, then the chil- 
dren of the first wife are obliged to provide for her. She is free to live 
where she pleases, but in return for her support she must render service 
te the stepchildren.” 





BUSINESS METHODS OF THE LAWYER. 

The filing of documents and correspondence is one of the most exas- 
perating tasks that confronts the lawyer. There are many good filing 
systems, but all sooner or later break down in some particular. If every 
paper is permanently filed, the office soon becomes congested with trans- 
fer cases. For some time the writer has used a system with a reasonable 
measure of success, whereby correspondence is filed in three distinct sets 
of vertical files, all alphabetically arranged. All live matters are placed 
in a vertical file labeled “Pending Correspondence.” As soon as a matter 
is closed, the file is inspected as to the advisability of keeping all, or part 
of it, ina permanent file. If the matter is of a trivial ni ature, it is trans- 
ferred to a vertical file labeled “Closed—Unimportant.” At the begin- 
ning of 1920, all 1918 correspondence in this file was destroyed, on the 
theory that any developments requiring its use would have transpired 
within the year 1919. All matters of importance are transferred from 
“Pending Correspondence” to the permanent file of closed matters, and 
when the file overflows, are removed to transfer cases. [In the case of 
collections, the copy of the letter closing the transaction 1s placed in the 
permanent closed file, and the remaining papers are preserved for one year 
in the “Closed—Unimportant” file. As a complete bookkeeping record 1s 
kept of all money transactions, a reasonably sufficient record remains. 

All Court papers and documents are placed in vertical tiles, pending 
matters being alphabetically arranged in a file marked “Pending.” When 
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a matter is closed, the papers are destroyed, 1f unimportant, otherwise they 
are placed ina numbered folder, and vertically filed na “Permanent File,” 
of which a record is kept in a card index, cross-reference being made to 
all parties connected with the transaction. There are frequently so many 
parties mterested im litigation that it is impossible to file the document 
alphabetically unless a memorandum is made of the place assigned to the 
file and this tiled under each name. Assigning the permanent file a num- 
ber and indexing the parties alphabetically on a card index requires little 
time, and there ts less possibility of the file becoming misplaced. 

lhe average lawyer relegates to secondary importance, if he consid- 
ers itat all, the keeping of an accurate record of all the work he has done 
throughout the day. He also gives little consideration to the installation of 
a system by which he can determine with a reasonable degree of accuracy 
the valuc“per hour or per day of such services as he renders. Consider- 
ing the loose methods of accounting that have prevailed until recently 
in the mereantile world, this condition is not surprising, but the legal pro- 
fession is too intelligent and progressive to lag behind the business world. 
Pheoretically, a record should be kept of every minute in the day: prac- 
tically, only the more important matters can be preserved. In large offices 
employing a bookkeeper, each member of the firm should be provided 
with a pad of printed blanks, on which he will note down the day and 
hour and time consumed on each item to which he devotes his attention, 
and to whom the services are to be charged. These slips will be assorted, 
Poste d and tiled by the bookkeeper. Such a system is too cumbersome for 
the small oftice. A much better record is made by having blanks printed 
and padded, about six by nine inches, with a column im which the work- 
iny hours of the dav are divided into fifteen-minute intervals, followed 
y columns for the nature of the services rendered, io whom charged and 


e time consumed \ complete record is thus avatlable, and proper 
charges can be made In cases where chents question the reasonableness 
of the fee, such a record of the work done is invaluable. At first it is dif- 
heult to remember to keep such a record, but in time it becomes as easy as 
anv other part of the office routine. As a means of refreshing the mem 
ory such a record often becomes valuable, and from its use many small 
SET ¢ Wl] be billed and collec ted threat a) Jie rwise would have been for- 
gotten. Inthe hurry of busy times, a lawyer frequently forgets extra ser- 
vices he has rendered, but with such a memorandum he cannot do so, and 
the losses thus avoided amount to a considerable sum in the period of a 
VC. 

lovery lawver, for his chent’s advantage in the trial of cases, 1f not 
for | own good, should be trained in the fundamental principles of 


bookkeeping and accounting. Such a course requires but a short study, 
and the practicing attorney who can not attend a business college will be 
for the trouble in taking a correspondence school course in 
accounting. It is just as important for the lawyer to have an accurate 
record of his income and expenses as it is for the business man, and by 
using modern methods the keeping of the books need not be a burden. By 
the use of the multi-column cash book, whereby the totals for the month 
on most items and not the individual items are posted, much useless post- 
ing is saved, and the labor reduced to a minimum. ‘Through such a sys- 
tem the writer has greatly reduced the use of a journal. In the case of a 
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collection, the total is placed in the total column of the cash book, the fee 
retained is placed in the special column for that purpose, and the net 
amount is placed ina column which requires no footing. If remittance is 
made during the month, thereby closing out the account, he even avoids 
the necessity of posting by placing a red ink cross in the Ledger Folio 
Column. ‘The account, though not posted, is nevertheless indexed in the 
ledger by showmg the Cash Book page, so that it may be readily found 
should occasion require. Such a system represents the minimum of effort 
consistent with a complete record. By carrying special columns in the 
cash book for office expense, law library and any other subdivisions of 
expense that may suggest themselves, a complete record of these items can 
be made with lithe labor by posting the totals of the columms at the end 
of the month. In this day of universal income taxes, it is well to see that 
these classifications are made according to government rules to obviate 
the necessity ol separating items not allowable as credits in the income 
tax return. A lawyer should keep a record by months of his gross income, 
yross expenses, and net meome, for comparison with the income of prior 
year In no other way can he know either his present standing or the 
progress he is making as a money-maker. In the small office, a weekly 
cash balance is sufficient, though the daily balance should be taken in 
larger offices, and im each case the trust tunds should be deducted in order 
to demonstrate that they are unimpaired. 

The fixing of tees upon an intelligent and demonstrable basis would 
reheve the lawyer of many disputes and misunderstandings. While it 
will never be possible to determine fees with the exactness prevailing in 
the sale of commodities, owing to the fact that consideration must be giv- 
en to the experience and skill of the lawyer, to the amount involved, to 
the intricacy of the question presented tor trial or determination, to the 
fact that the case was won, lost or compromused, and to mnumerable 
special circumstances, yel the keeping of the records heretofore recom- 
mended, and the application to them of the settled principles of cost ac- 
counting will go far towards removing from dispute many charges, espec- 
ially as to small matters. It is the belief of the writer, based upon an 
analysis of records he has kept tor some time, that the average lawyer 
greatly undercharges tor small services rendered through failure not only 
to give adequate consideration to the monetary expense of doing business, 
and through failure to consider the delay im larger matters caused by the 
interruption, but from complete nevlect to take into consideration that 
over-head in a lawyer's office should include also the time devoted to rou- 
tine work that can not be assigned directly to any particular client. Any 
lawyer who keeps a record by ten or fifteen minute periods throughout 
the day will soon discover that, on the average, a very considerable part 
of his day has been occupied with work that he can not charge directly to 
any particularly client, but trom which all chents derive a benetit..—l'rom 
an Address by Wilmer 1. lox before the Indiana Bar Association. 


The owner of a house is not lable to a guest for injuries sustained 
when the guest slipped on an untastened oriental rug on a polished hard- 
wood floor; the guest being a mere licensee, and it not appearing that the 
floor and rug constituted any trap.—Creenfield v. Miller, Wis., t80 N. W. 
$34. 
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CANADIAN CANONS OF LEGAL ETHICS. 


At the last annual meeunyg of the Canadian Bar Association the fol 

lowing concise and everyway admirable Canons of Legal Ethics was ap- 
proved. 
In a toreword to these Canons it 1s stated that “they should be con- 
strued as a general guide and not as a demial of the existence of other 
duties equally imperative though not specifically mentioned. ‘The law 
yer is more than a mere citizen. He is a minister of justice, an officer of 
the Courts, his chent’s advocate, and a member of an ancient, honourable 
and learned profession. In these several capacities it is his duty to pro- 
mote the interests of the State, serve the cause of justice, maintain the 
authority and dignity of the Courts, be faithful to his clients, candid and 
his fellows and true to himself.” 


ourteous in his intercourse with | 


CANONS OF LEGAL Lerten Pak Lawyer's Duty 


he State 
He owes a duty to the State, to maintain its mtegrity and its 
d not to aid, counsel, or assist any man to act in any way contrary 
oti s¢ LWSsS 


When engaged as a public prosecutor his primary duty 1s not to 
it t that justice is done: to that end he should withhold no 


( 1] { c't ( 
ling to prove either the guilt or mnocence of the ace used 
an uld take upon himself without hesitation and if need be 
ee or reward, the cause of any man assigned to him by the 
rt his best efforts on behalf of the person for whom he has 
( ounsel 
ime against the State and therefore highly nonprotes- 


lawver, to stir up strife or litigation by seeking out detects in 


perso al maguryv or other causes ot action for the pur- 
rendeanavouring to secure a retain rte prosecute a clam 
re ward directly or indirectly cLld\ per Oli, for the 


he retained in his protes lonal capacity. 


hould at all times be characterized by candour and 

vards the Judges of the Courts a courte- 

de and insist on similar conduct on the part of his 

ing a self-respecting independence in the 
ies to bis chent 

lefend themselves, are entitled to re- 

ist unjust criticism and complaint. 


( or serious complaint of a judicial 

he lawver to submit the grievance to the 

( ence hich he know he Court should 
reument to the Court or in addre 

belief in his chent’s innocence, or m the 


of the facts involved in the matter under 


to privately influence, directly or mdirect- 
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ly, the Judges of the Court in his favour, or in that of his client, nor should 
he attempt to curry favour with juries by fawning, flattery or pretended 
solicitude for their personal comfort. 


2, To the Chent. 
, (1) He should obtain full knowledge of his chent’s cause before ad- 
vising thereon and give a candid opimion of the merits and probable re- 
sults of pendimg or contemplated litigation. He should beware of bold 
and confident assurances to chents especially where the employment may 
depend on such assurances. ble should bear in mind that seldom are all 
the law and tacts on the side of his chent and that audi alteram partem 1s 
a safe rule to follow 

2) He should at the time of retainer disclose to the chent all the 
circumstances of his relations to the parties and his interest in or connec- 
tion with the controversy, if any, which might influence the client in se- 
lection of counsel fle should avoid representing conflicting imterests. 

(3) Wherever the controversy will admit of fair adjustment the 
chent should be advised to avoid or to end the litigation 

(4) Hle should treat adverse witnesses, litigants and counsel with 
fairness, reframing from all offensive personalities. Tle must avoid im 
parting to professional duties the chent’s personal feelings and prejudices. 
\t the same time he should discharge his duty to his chent with firmness 
and without fear of judicial disfavour or public unpopularity. 

(5) Tle should endeavour by all tair and honourable means to ob- 
tam for his chent the benefit of any and every remedy and defence which 


is authorized by law Ile must, however, steadfastly bear in mind that 
the great trust of the lawyer is to be performed within and not without the 
bounds of the law. ‘The office of the lawyer does not permit, much less 


does it demand of him, for any chent, violation of law or any manner of 
fraud or chicanery 

(6) Itas his right to undertake the defence of a person accused of 
crime, regardless of his own personal opinion as to the guilt of the ac- 
cused. Having undertaken such defence, he is bound by all fair and hon 
ourable means to present every defence that the law of the land permits 


to the end that no person may be deprived of lite or liberty but by due 
proce of law 

(7) He should not, except as by law expressly sanctioned, acquire by 
purchase or otherwise any mterest m the subject matter of the litigation 
beme conducted by him. tle should act for his chent only and having 
once acted for him he should not act agaist him in the same matter or 
in any other matter related thereto, and he should serupulously guard and 
not divulee his chent’s secrets or contidence 

(8) Tle should report promptly to his chent the receipt of any monies 
or other trust property and avoid the co-mingling with his own, or use 
Of trust money or property. 

(«)) lle ] entitled tO rea onralle Compe (tion for hi erv ice but 
he should avoid charges which either over-estimate or under-value the 
CTV IC rendered When po <tb | he hould adhere TO € tablisl taritts 


The chent’s ability to pay cannot justify a charge in excess of the value 
of the service, though his poverty may require a less charge or even none 
at all. 
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(10) He should avoid controversies with clients regarding compen- 
sauion so far as is compatible with self-respect and with the right to re- 
ceive reasonable recompense for services. He should always bear in 
mind that the profession is a branch of the administration of justice and 
not a mere money vetting trade 

(11) He should not appear as witness for lis own client except as 
to merely formal matters, such as the attestation or custody of an instru- 
ment, or the like, or when it is essential to the ends of justice. If he isa 
necessary witness with respect to other matters, the conducting of the 
case should be entrusted to other counsel. 


J. lo Fis Fellow Lawyer 

(1) His conduct towards his fellow lawyer should be characterized 
by courtesy and good faith. Whatever may be the ill feeling existing be 
tween chents it should not be allowed to mfluence counsel in their con- 
duct and demeanour towards each other or towards suitors in the case. 
\ll personalities between counsel cause delay and promote unseemly 
wrangling. 

2) He should endeavour as tar as possible to suit the convenience 
of the opposing counsel when the interests of his client or the cause of 
justice will not be injured by so doing. 

(2) He should give no undertaking he cannot fulfil and he should 
fultil every undertaking he gives. Fle should never in any way communt- 
von the subject In controversy, or attempt to negotiate or COMpro 
le matter directly with any party represented by a lawyer, except 
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through such lawyer 

1) He should avoid all sharp practice and he should take no paltry 
advantage when his opponent has made a slip or overlooked some techni 
cal matter No client has a nivht Lo demand that his counsel shall be il- 


liberal or that he shall do anything repugnant to his own sense of honour 


It is his duty to maintain the honour and integrity of his profession 
nd to expose without fear or favour before the proper tribunals unpro 
fessional or dishonest conduct by any other member of the profession, 
and ‘pt without hesitation a retainer against any member of the 
profession who is alleged to have wronged his client. 

(2) It is the duty of every lawyer to guard the Bar against the ad- 
to the profession of any candidate whose moral character or ed- 
ucation unfits him for admission thereto 

3) ‘The publication or circulation of ordinary simple business cards 
tisements or by personal communications or interviews not warranted by 
personal relations, is unprofessional. It is equally unprofessional to seek 
retainers through agents of any kind. Indirect advertisement for business 
by furnishing or inspiring newspaper comment concerning causes in which 
the lawver has been or is connected, or concerning the manner of their 
conduct, the magnitude of the interests involved, the importance of the 
lawyer’s position, and like self-laudations, defy the traditions and lower 
the tone of the lawyer’s high calling, and should not be tolerated. The 


not per se improper, but solicitation of business by circulars or adver- 
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best advertisement for a lawyer is the establishment of a well merited 
reputation for personal capacity and fidelity to trust. 

(4) No lawyer is obliged to act either as adviser or advocate for 
every person who may wish to become his chent; he has a right to decline 
employment. 

(5) No chent is entitled to receive, nor should any lawyer render, 
any service or advice involving disloyalty to the State, or disrespect for 
the judi ial office, or the corruption of any persons exXe;r¢ Ising a public or 
private trust, or deception or betrayal of the public. 

(6) Ievery lawyer should bear in mind that the oath of office taken 
on his admission to the Bar is not a mere form but is a solemn undertak- 
ing and on lis part should be strictly observed 

(7) He should also bear in mind that he can only maintain the high 
traditions of his protession by being in fact as well in name a gentleman, 


SOME POINTS ON THE TAXATION QUESTION. 


| Address by Hon. Frank B. Jess, President of the State Board of Taxes and 
Assessment, before the Essex Co. Tax Assessors’ Association]. 

Phe assessors of [essex County are to be commended for the spirit 
of cooperation shown by this gathering. It evidences their recognition 
of the fact that they will be better fitted for their work by taking counsel 
with one another. The interchange of ideas is bound to be helpful to all 
concerned, and to result moa more efficient discharge of their duties. 
Moreover, unity im thought and purpose among assessors will make for 
uniformity of valuation, without which there cannot be that equality of 
burden contemplated by our taxing system. Only by conscientious and 
cooperative effort by all the assessors in every county can we hope to at- 
tain a result in assessments which shall do approximate, if not exact, jus- 
tice to all taxpayers. 

The office of assessor has never been of so high importance to the 
people as it is at this hour. Phe burden of taxation has imereased enor- 
mously during the past ten years, and | fear we are not yet at the peak of 
the load. Not only have valuations gore up tremendously, but rates have 


reached dizzy heights. In ign, for example, the net valuation of taxa- 
ble property in the state was $2,166.735,.535. The taxes levied tor local 
purposes im that year amounted to $26,394,120, and the average tax rate 


was $1.89. In tg20, the net valuation taxable had increased to $3,308,- 
974.788. ‘Taxes for local purposes were more than four times as great, 
agyregating $108,027,.359, and the average rate of taxation had jumped 
to $3.26. local tax rates for the current year of $4. $5. and SO are not 
uncommon, and the average rate of taxation applied to first-class rail- 
road property 1s $3.44. 

The public seems disposed at times to blame the assessor for its bur- 
densome tax bills. This, of course, is unfair and unwarranted. ‘The as- 
sessor does not create the burden: he only distributes it. It is his fune- 
tion to see that the load is apportioned equally. By the honest and ethicient 
performance of that duty he can make sure that no part of the burden 
shall fall where it does not justly belong. By assessing all property at its 
true value he will see to it that all properiy contributes its proportionate 
share to the public funds. The moment he departs from that rule he 
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favors one taxpayer at the expense of another, and he takes private 
property tor public use without just compensation. He violates not only 
the principles of justice, but the Constitution of the State as well. In 
these times of increasing public expenditures the assessor should be es 
pecially vigilant to take care that the people shall suffer no injustice 
through any detault in duty on his part 

lhe vigilance and ethciency of the assessor can, however, bring lit- 
reliet to the public sO) long as miunicipzl expenditures hall con 


: | 
tie real 


tinue to expand. The assessor has nothing to do with the making of bud 
gets, and until there is retrenchment im these there can be no material 
abatement of the tax burden. The problem of retrenchment is the port 
at Which the burden of taxation must be attacked. 


In the attempt to solve this problem, we at once encounter the funda 
mental ditticulty that we have no means of effective supervision over, or 


che on, publie expenditure ltoais doubttul at this condition can be 
I y remedied by any measure less drastic than an absolute limitation 
by law upon public expenditures. We thus limit the amount of funded 
debt which any municipality may contract, and we limit the period of the 


debt to the lite of the improvement. [It is recognized as a sound and es- 
sential principle of public tinance that there should be a fixed ratio be 
tween the wealth of a governmental unit, as represented by its property 
uations, and the extent of its funded labilities. This ratio has wisely 
been written into our statute law. las the time not come when it 1s 
equally wise to consider whether a similar statutory limitation should not 
| etfectively upon expenditures tor current purposes ¢ 
lt may be said that each municipality, like each household, should be 
it liberty to regulate its own expenditures. The defect in that argument 
the case of the household the outgo is controlled by the imeome, 
vhile in the case of the muni ipality the income is determined by the out- 
ther words, the cost of government ts first ascertained and then 
whatever rate is required to produce that sum is applied to the property 


from which the revenue is to be raised. Thus the sound economic policy 
j certaining income and then limiting the outlay accordingly 1s 
wholly disregarded in municipal tinancing. The only check upon expendi- 
tt the undetined and legally unrestricted limit of what the “traffic 
* And the trattic is beginning to show signs of suffering from 
lhere is a readily ascertainable point beyond which municipal expen- 
diture nnot go without gravely mmperilling the financial stability and 
velfare of the community. The problem of ascertaining that 
prescribing practicable methods of restricting expenditures 

within it is one which we cannot much longer safely ignore. 
tation of tax rates has generally proved unsatisfactory in prac- 
mum tax rate law of our own State, passed in 1go6, was 


repealed after it had been in operation only a few years. The Act itself, 


rather than the principle upon which it was founded, probably was at 

\ law like that. which merely fixed arbitrarily a maximum rate of 
taxation for every municipality, can accomplish little but confusion and 
injury. Such a law, if it is to be workable, must, while it limits the in- 
crease in the levy, be flexible, and provide for the varying needs and emer- 
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gencies ol different municipalities. This could be done by means of ad- 
ministrative agencies so constituted as to be mipartial and disinterested, 

As long ago as tgi5 a committee of the National Tax Association, in 
dealing with the increase in public expenditures, strongly recommended 
some such scheme for limiting the tax levy. Tf the need existed then, 1 
is far more Imperative now. | do not underestimate the difficulties in the 
way of evolving a plan for limiting the tax levy that would be workable 
and accomplish its purpose without working hardships in specific in 
stances, but the dithiculty should not deter us trom: giving to this problem 
our early and earnest consideration. 

| concur heartily with Mr, Pfeil, your President, in his adverse opin- 
ion of the personal property tax and the desirability of substituting for it 
adtax upon meomes. The Legislature already has made a move in this 
direction. \ Jommit Resolution was pa ed at the recent session, which 
provides that the members of the Special Tax Commission, which reported 
to the Lev lature of 1g20, shall draft an mecome tax bill tor imtroduction 
at the session of 1ge2. It is directed that this measure shall provide for 
a State neome tax at a sliding scale not to exceed six per centum on all 
Incomes im excess Of $1,000, making provision for the same yveneral ex- 
emptions as provided by the lederal Government, the tax to be collected 
by the State and distributed to the various communities in proportion to 
their final assessed valuations of realty. ‘This tax is to take the place of 
the levy on all personal property, including machinery, raw materials, 
stock on hand, investments and accounts. ‘The bill is to be submitted to 
a referendum at the November election in tg22. It should be noted that 
the proposed income tax tor New Jersey wall differ from that of any other 
State in that it will take the place of the personal property tax im its en- 
tirety. It will thus be a substitute for the personal property tax and not 
a supplement to it. “Vhis is an important distinction 

It is manifest, | think, that sentiment in New Jersey is growing in 
favor of this form of taxation. In any event it looks now as if the ques- 
tion is likely to have a large place in our political discussions during the 
coming year. ‘The outcome will depend upon the decision which the peo- 
ple reach as to whether or not the proposed change will bring about a 
more equitable distribution of the tax burden 


That the proprietor of a place of business to which the public are 
invited generally may request one making a disturbance to leave, and up- 
on noncompliance may use such force as is necessary to eject the dis- 
turber, is held in the Washington case of Crouch v. Ringer, 188 Pac. 7&2, 
annotated in g A.L..R. 374. 


That a tenant cannot, without consent of the landlord, make material 
changes or alterations in a building to suit his taste or convenience, Is 
held in the Michigan case of Pearson v. Sullivan, 170 N. W. 507, anno- 
tated in g A.LLR. 438. 


That the father of an infant was present when the infant entered 
into a contract, and approved the same, is held not to affect the right of the 
infant to disaffirm it, in the Vermont case of Bombardier v. Goodrich, 110 
Atl. tt, annotated in g A.L..R. 1028. 
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THE NEW JERSEY-NEW YORK BAY TRUNK SEWER DECISION. 

After something like eight or nine long years of litigation the United 
States Supreme Court has, at last, put a quietus on the vexing question of 
whether or not what is generally known as the Passaic Valley Sewer case 
was a well founded case on the part of the complaining party, the State 
of New York. 

New York contended that New Jersey had not the right to discharge 
this sewage into the tidal waters of the Bay of New York and New Jer- 
sey maintained its right to do so. The issue revolved to a considerable 
extent around interpretation of terms of the treaty or compact between 
them—an effort to amend joint and several rights im waters lying between 
them, which compact in the interest of port development is now in pro- 
gress 

The New York side was represented in the case before the Supreme 
Court by Attorney General Merton I. Lewis of that State, since displaced 
by another in that office, and by Assistant Corporation Counsel William J. 
O’Sullivan of New York City, who died while the case was pending, 
with Charles Ie. Hughes, now secretary of State, as special counsel. Mr. 
Hughes made the principal argument for New York. New Jersey’s coun- 
sel was Attorney General John W. Wescott, also since succeeded by 
Thomas F. MeCran; Adrian Riker, counsel for the Passaic Valley Sewer 
Commission, and former Attorney-General George W. Wickersham and 
Robert El. MeCarter as special counsel. 

New York sought to enjoin the carrying out of the plan to dis- 
-harge the sewage into the waters of the Bay, on the ground that the result 
of such discharge would be to establish a wholesale nuisance and a menace 
to the health and property of the people of New York. Dissatisfied with 
the stipulations made in behalf of New York, the Department of Justice 
of the national Government petitioned the Supreme Court for permission 
to intervene in the suit, but withdrew as intervenor when the stipulations 
were made satisfactory both to the department and the Passare Valley 
Sewer Commission, principally by the withdrawal of the allegation that 
the sewace would constitute an obstruction to navigation, it having been 
hown that comrser materials would be removed from the sewave before 
discharge under the waters of the Bay. 

Commissions created by New York investigated the digestive capac 
ity of the affected waters to determine whether they could absorb the esti- 
mated daily outflow of 260,000,000 gallons of sewaye to be collected from 
the densely populated Passaie Valley, over an area of approximately 103 
quare mile Phese investigations comprised exhaustive tests extending 
over a long period of time, and were made in connection with the fact that 
the waters concerned already were held to be subject to pollution hy the 
sewave from t&g municipalities over an area of 700 square miles, partly 
in both States. ‘The voluminous reports and findings of this investigation 
were held to bear out the contentions of New York against the New Jer- 
ey sewer being permitted to discharge into the Bay 

New Jersey’s reply to the contentions of the complainant State were 
in effect that the effluent to be discharged into the Bay, after treatment on 
extensive scale on the Jersey meadows, would constitute neither an in- 
fraction of the rights of New York under the compact of 1834 nor a 
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menace to the public health. It was also contended for the defendants 
that in effect the State of New York could not come into Court with clean 
hands in such an action, since it already had done the things which it 
sought to enjoin New Jersey and the sewer commission from doing. 

Counsel for New York, however, undertook to differentiate between 
pollution of tidal waters by sewage discharged in the ordinary manner 
from communities on the banks of those waters, such as Jersey City, Ho- 
boken, Weehawken, ete., in this case, and such discharge from a widely 
extended area through a trunk sewer such as the Passaic Valley sewer 
system. It was that the sewage so discharged would be carried by the 
peculiar tidal action of the waters concerned into the North and Isast 
Rivers, whence it was argued the direct menace to the health of the peo- 
ple of New York City would arise. ‘The defense contended on the con- 
trary that the vewage concerned had always reached New York bay fin- 
ally, passing thither by way of the Passaic River, an open sewer, and the 
waters of Newark Bay and the Kill van Kull, “without causing any appre- 
ciable injury” to the waters of the Bay or setting up any nuisance in the 
Bay. ‘This was answered by citing statements of experts, previously tak- 
en, to the effect that if this were so there would be no need for the trunk 

ewer, since the sewage in the Passaic would in that case be no nuisance 
and no effort would have been made to substitute the trunk sewer for the 
use of the river as an open sewer. 

Certainly this made an interesting case, and the counsel employed 
had a pretty large nut on their hands to convince the Court at Washington 
how to crack it. But the counsel for New Jersey gained their pomts. We 
quote from the opinion of the Court, which was written by Justice Clarke 
as the unanimous opinion of the Court : 

“Considering all this evidence and much more we cannot detail, we 
must conclude that the complainants have failed to show by the convinemyg 
evidence which the law requires that the sewage which the defendants in- 
tend to discharge into upper New York Bay, even treated only im the man- 
ner specifically deseribed in the stipulation with the United States Govern- 
ment, would so « orrupt the water of the Bav as to create a public niisance 
by causing offensive odors or unsightly deposits on the surtace or that it 
would seriously add to the pollution of 1. 

“The evidence taken in 1gtg also discloses that other means than 
those pe fhe ally described in the Gavernment stipulation may be resorted 
to, if needed, for the purpose of improving the character of the effluent 
from the sewer, viz.: Slower and more prolonged sedimentation processes, 
additional screening, the aeration of the sewage before it reaches the treat- 
ment plant, and again, after treatment and betore discharge mto the tun- 
nel conveying it to the Bay, and finally, if required, chenneal treatment. 

“Having regard to the treatment of the sewage prescribed m what we 
regard asa valid contract on the part of the defendants with the Giovern- 
ment of the United States to the specific agreement therem for protection 
of the waters of upper New York Bay from pollution, and to the means 
which the Government will have to secure further purification, 1 desired, 
by refusing to permit the discharge of scwage mto the Bay to continue, we 
conclude that the prayer for injunction against the operation of the sewer 
must be denied. 

“We cannot withhold the suggestion, inspired by the consideration of 
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this case, that the grave problem of sewage disposal presented by the large 
and growing populations living on the shores of New York Bay is one 
more likely to be wisely solved by co-operative study and by conference 
and mutual concession on the part of representatives of the States so vi- 
tally interested in it than by proceedings in any Court, however consti- 
tuted. 

“The Court, recognizing the importance of the ruling which it is mak 
ing to the great population interested, as well in the State of New Jersey 
as in the State of New York, will direct that the decree denying the relief 
prayed tor shall be without prejudice to the instituting of another suit for 
injunction if the proposed sewer in operation shall prove sufficiently in- 
jurious to the waters of the Day to lead the State of New York to conclude 
that the protection of the health, welfare or commerce of its people re 
quires another application to this Court. 

“Tt results that the bill of complainants will be dismissed, but without 
prejudice to a renewal of the application for injunction if the operation of 
the sewer of defendants shall result in conditions which the State of New 
York may be advised requires the interposition of the Court.” 


WRIGHT ET AL. v. FISSELL. 


(CN. J. Court of Chancery, May 10, 1921) 

fecounting for Profits on Government Contract—Against Public Policy 

Case between Joseph A. Wright et al., Complamant, and William H. 
Fissell, Defendant. On bill 

Mr. James R. Nugent for Complainants 

Messrs. Lindabury, Depue & Faulks (by Mr. Josiah Stryker) for De- 
fendant 

BACKES, V.C.: This bill is for an accounting of the profits made 
by the defendant in constructing Camp Merritt (Tenafly, N. J.) under 
a contract with the Federal Government, and to recover one-half thereof. 

The contract, like others let by the Government during the war for 
the building of cantonments, was on a cost-plus-ten-per-cent. profit basis, 
and it vielded the defendant approximately $150,000. ‘The contract was 
awarded by the War Department upon the recommendation of the I:mer- 
gency Construction Committee of the Council of National Defense, upon 
which Committee was imposed the duty of investigating the character, 
capacity and dependability of bidders, and the responsibility of selecting 
only those of the highest ability and mtegrity The defendant, lissell, 
trading as lissell & Co., a contractor and builder of undoubted capacity 
and eligibility, and a constant but unsuccessful applicant for some of the 
work, conceived, or rather, misconceived, the idea that the Committee was 
susceptible to political influence, and that to win a contract he had to se- 
cure a political “pull,” and to that end sent for the complaimant, Wright, 
a lieutenant of the complaimant Nugent (Nugent is a power in politics 
and recognized as the Democratic “boss” of New Jersey), and, after 
telling him of his plans, and receiving from Wright fulsome assurances 
of his Chief’s endowments, a bargain was struck that Wright and Nugent 
should use their “best efforts, influence and endeavors” to obtain con- 
tracts from the United States Government for the defendant, in consid- 
eration of which they were to receive one-half the profits on any and all 
eontracts the complainants might procure for him. 


pans 
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Headquarters were established in Washington, maintained by Nugent 
and Iissell, in which Wright was held out as lissell & Co.’s representative, 
and Wright and Nugent, unquestionably, exerted their “best efforts, in- 
fluence and endeavors” by personal appeal to some of the Committee, by 
the intercession of their personal and political friends in| Washington, 
who were also mtimately friendly and influential with at least one mem- 
ber of the Committee, and by other channels calculated to bring about re- 
sults; and eventually the defendant was selected to build Camp Merritt. 
The choice was well merited, and the detendant, Fissell, was i all re- 
spects worthy, as was well known, and as his work afterwards proved. 
The members of the Committee, all men of unimpeachable character and 
loyal to their office, were actuated by a single purpose—securing the best 

and in their selection of Faissell from amony thousands of bidders, per- 
sonal or political pressure played no part. But, for all that, the complain- 
ants were, to a marked extent, instrumental in bringing about the award. 
No doubt other and wholly independent forces vouched for Fissell and 
helped, but it cannot be denied that the campaign of publicity promoted 
by the complainanis gave Fissell a conspicuous prominence over the mul- 
titude of competitors, and had much to do with his selection. 

\ssuming, without deciding, that the complainants performed. their 
part of the contract, is the promise of the defendant enforcable? The 
complaimants were not, as claimed, co-partners with the defendant, pro- 
moting 2 common enterprise; they were not to share losses as well as 
profits, and there was no privity between them and the Government. They 
were not attorneys, agents or employés, nor were they other than inde- 
pendent contractors, dealing with the defendant for half his profits in 
consideration of their influence, and the enlisted influence of others, with 
the Government's officials.  Influence—individual and inspired, personal 
and political—was the commodity and the only consideration for the con- 
tract. Contracts based upon such a consideration are universally con- 
demned as subversive of the public welfare and against public policy, and 
the reason is obvious, as the authorities show. 

In ‘Tool Company v. Norris, 2 Wall. 45, Norris procured from the 
U.S. Government a contract for the Tool Co., for muskets, through ‘“‘con- 
centrating influence at the War Department,” that is, through letters from 
persons of supposed influence with the Secretary of War, and by personal 


introduction to the Secretary by a United States Senator. Tle was prom- 
ised, if he succeeded in landing a contract, all in excess of $17 per mus- 
ket the Government would pay. The suit was for an accounting, and, in 


holding the promise to be against public policy and void, Mr. Justice 
lield, speaking tor the U.S. Supreme Court, said: 

“All contracts for supplies should be made with those, and with those 
only, who will execute them most faithtully, and at the least expense to 
the Government. Considerations as to the most efficient and economical 
mode of meeting the pubhe wants should alone control, in this respect, 
the action of every department of the Government. No other considera- 
tion can lawfully enter into the transaction, so far as the Government ts 
concerned. Such is the rule of public policy; and whatever tends to im- 
troduce any other elements into the transaction is against public policy. 
That agreements, like the one under consideration, have this tendency, 
is manifest. They tend to introduce personal solicitation and personal 
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influence, as elements in the procurement of contracts, and thus directly 
iead to inefficiency in the public service, and to unnecessary expenditures 
of the public funds. 

“The principle which determines the invalidity of the agreement in 
question has been asserted in a great variety of cases. It has been as- 
serted in cases relating to agreements for compensation to procure legis- 
lation. These have been uniformly declared invalid, and the decisions 
have not turned upon the question, whether improper influences were con- 
templated or used, but upon the corrupting tendency of the agreements. 
Legislation should be prompted solely from considerations of the public 
good, and the best means of advancing it. Whatever tends to divert the 
attention of legislators from their high duties to mislead their judgments, 
or to substitute other motives for their conduct than the advancement of 
the public interests, must necessarily and directly tend to impair the in- 
tegrity of our political institutions. Agreements for compensation con- 
tingent upon success sugyest the use of simister and corrupt mcans for 
the accomplishment of the end desired. The law meets the suggestion of 
evil, and strikes down the contract from its inception.” 

In Oseanyan v. Arms Co., 103 U.S. 261, the Turkish Consul-General 
in New York, through his personal influence with Rustam Bey, a repre 
sentative of the Turkish Government, secured for his Government a con- 
tract for rifles for the Remington Arms Company for which the Arms 
Company had agreed to pay him a percentage of the total contract price. 
The agreement was held to be invalid and unenforceable. Mr. Justice 
Field again spoke the Court’s opinion, saying : 

“But, independently of the official relation of the plaintiff to his Gov- 
ernment, the personal influence which he stipulated to exert upon another 


officer of that Gaovernment was not the ubyect of bargam and sale er- 
sonal influence to be exercised over an officer of Government in the pro- 
curement of contracts, as justly observed by counsel, is not a vendable 
article in our system of laws and morals, and the Courts of the United 
States will not lend their aid to the vendor to collect the price of the arti- 
cle Numerous adjudications to this effeet are found in the State and 
Federal Court ‘This is true when the vendor holds no official relations 
with the Government, though the turpitude of the transaction becomes 
more vlaring when he is also its officer.” 

ln a recent ca in fengland, Montefiore v. Menday Motor Compo 
nents Company, Ltd... eng. Law Rep. 2 W. 2B. (1918) 241, it appeared that 


the defendant agreed with the plaintiff, that if he would procure an ad- 
vance of capital (war loan) for it from the English Government, it would 

no percent. of the amount so secured, and allot him forty shares 
of its stock. [Tt was shown that the plaintiff was to recommend the de- 
fendant, and exereise his influence with servants of the Crown, and it 
was found that the true consideration of the bargain was that the plaintiff 
should use his position and the value of his good word in favor of the de- 
fendant in getting Government assistance. In addressing itself to the il- 
legality of the contract, the Court said: 

\ contract may be against public policy either from the nature of 
the acts to be performed or from the nature of the consideration. In my 
judgment it is contrary to public policy that a person should be hired for 
money or valuable consideration when he has access to persons of in- 
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fluence to use his position and interest to procure a benefit from the Gov- 
ernment. ‘This was expressly decided by Lord kldon in Norman v. Cole 
(1800), 3 lesp. 253, when he said: ‘1 cannot suffer this cause to proceed. 
Jam of opinion this action is not maintaimable; where a person interposes 
his interest and good offices to procure a pardon it ought to be done gra- 
tuitously, and not for money; the doing an act of that description should 
proceed trom: pure “ig ieee not from pecuniary ones.’ So long ago as the 
reign of edward VI. it was provided by the statute of 5 & 6 Ikdw. 6, ¢. 16, 
that it was illegal to Pat for any brokerage or money for the trans- 
ference of an office, or any part of an office, concerning the receipt, con- 
trolment or payment of any money or revenue of the Crown. And a later 
statute, 4g Geo. 3, ¢. 126, made it a misdemeanor to receive money for 
any ollice, place, or employment particularly specified in that Act. 
It is well settled that in judging this question one has to look at the ten- 
deney of the acis contemplated by the contract to see whether they tend 
to be myjurious to the public interest. In my judgment a contract of the 
kind has a most permeious tendency. Ata time when public money 1s 
bemy advanced to private firms for objects of national safety it would 
tend to corrupt the public service and to bring into existence a class of 
persons somewhat like those who in ancient times of corrupt politics were 
deseribed as ‘carryers,” men who undertook for money to get titles and 
honours for those who agreed to pay them for their influence: see the 
remarks of Lord St. Leonards in Egerton v. karl Brownlow (1853), 4 
Mm &. 4. tee” 

Other cases which are in denial of the complainants’ right to recover 

Marshall v. Baltamore and Ohio Railroad Co., 16 Tlow. 314; Trist v. 

hild, 21 Wall. 441; Hazelton v. Sheckells, 202 U.S. 71; Crocker v. 

United States, 240 U.S. 74: Hayward v. a Mig. Co., 85 Fed. - 
frost v. Belmont, 6 Allen (Mass) 152; Mills v. Mills, go N.Y. 543; Me- 
Callum v. Corn Products Co., 116 N.Y. seats 118; Clippinger v. Hep- 
baugh, 5 5 \\ atts and Sergeant (Pa.) 315; lelkhart County Lodge v. Crary, 
g8 Ind. 238; Chippewa Valley & S. Ry. Co. v. Chicago, St. P. M. & C. Ry. 
( + 75 Wis. 224, 44 N. W. Rep. 17; Hare v. Phaup, 23 Okla. 575, 101 

Rep. 1050; Kaufman v. Watzman, 81 W. Va. 1, 94.5. [. 388; Wood 
\ “Mi ann, 6 Dana (Ky.) 3606; Gil v. Williams & Davis, 12 La. Ann. 219; 
Kansas Pac. Ry. Co. v. M’Coy, 8 Wans. 558: M'Bratney v. Chandler, 2 
Kans. 692: Rose v. Truax, 21 Barb. (N.Y. 301. 

The cases in New Jersey are Gulick v. Ward, 10 N. J. L.. 87; Hope v 
Linden Park Blood Horse Assn., 58 N. J. b. 627; Slocum v. Wooley, 43 
N. J. Ieq. 458 and Brooks v. Cooper, 50 N. J. leq. 761. 

In Hope v. Linden Park Blood Horse Asspeudiicm Chancellor Me- 
Gill speaking for the Court of Errors, said im part: 

“Tt is too well established to admit of question that an agreement 
which controls or restricts, or tends or is calculated to control or restrict, 
the free exercise of a discretion for the public good, vested in one acting 
in a public official capacity, is illegal and so reprobated by the Courts that 
no redress will be given to a party who sues for himself in respect of it.” 

In Brooks v. Cooper, Mr. Justice Lippincott, for the Court of Ap- 
peals, said : 

“Whatever tends to injustice or oppression, restraint of liberty, re- 
straint of legal right; whatever tends to the obstruction of justice, a viola- 
tion of a statute, or the obstruction or perversion of the administration of 
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the law; whatever tends to interfere with or control the administration of 
the law as to executive, legislative or other official action, whenever em- 
bodied in and made the subject of a contract, the contract 1s against public 
policy and therefore void and not susceptible of enforcement. 

Any contracts which have for their object the influencing the action of 


public officials are void as against public policy. 2 2. . An agreement 
whose object or tendency is to influence any officer of the state in the per- 
formance of a legal duty, partially or completely, is void. 2. . It is 


distinetly held that an agreement for compensation for procuring a con- 
tract from the Government of our own, or that of another country, 1s 
against public pohiey and void . . All agreements, for financial con- 
sideration, to control or influence the business operations of the Govern- 
ment, or the appomtment of public officers, are void as against public 
policy, without reference to the question whether improper measures are 
comemph ited or used in thetr execution, The law looks to the general 
tendency of such agreements, and it closes the door to temptations by re- 
fusing them recognition in the Courts. . . . And so considerations 
of the same kind, of inferior moment, apply, whenever the necessary or 
even probable effect of the contract will be to divert any public servant 
from the path of duty, or cause favoritism or interest to prevail in the 
determination of questions which should be examined with a view to the 
general good and the just claims of the parties in interest.” 
Phe bill will be dismissed with costs. 


IN RE PUBLIC SERVICE RAILWAY 


(Board of Public Utility Commissioner May 19, 1921) 
The Proposed 1o0-cent Kate of bkare—harnings and Outgoes Past and Expected 
heimergene Vot /extsting 


In the matter of the application of the Public Service Railway Com- 


pans fora turther mecrease in rate 
) 


Ny Bergen, Mr... D. Tl. Galmour and Mr. Ik. W. Wakelee 
for Public Service Railway Co 
MI ee ae YF leron for City of Newar! 
Mr. George |.. Record r Citv of Jersey City 
\l \\ 1) ( wmianeh for City of Hloboker 
\l Cy) Nil or of Passa 
4 ( f ewrart tor Lown of Irvington 
Mr. SN. Cady for Chamber of Commerce of City of Elizabeth. 
1. Havue for City of Elizabeth. . 
\It hor W. fack tor Borough of Collingswood 
] | ' e: C] ? Veg] ' l- gay 
Mi homas TH. Plageerty for City of New Brunswick. 
ite €71 \. Reed for City of Plainfield. 
\] ( harle Bird tor City of Trenton 
[ Fl. LT. Martin for Township of Woodbridge 
Ir. John C. Barclay for Town of Montclair 
i > ¢ roN. J. State League of Municinalitic 
Ir. © K. Read for Borough of Ridectield 
\Ty ( spe tor Borough of Verona. 


Ir BA or Cy 
1 
: 


ford 
(seorcve Gold for City of Clifton 








bat 


*) 


IN RE PUBLIC SERVICE RAILWAY 183 


THE BOARD: The Public Service Railway Company filed a rate 
of ten cents as a charge instead of the existing seven-cent rate with a cent 
fora transfer. ‘Together with the filing of the rate, a statement was filed 
by the President of the Railway Company in which, among other things, 
it was alleged: 

“The rate of fare of seven cents, with one cent for a transfer, upon 
the lines of Public Service Railway Company, has now been in effect, 
without interruption, for a period of one year. When this rate was re- 
stored on December 7th, 191g, it was hoped by the Company and expected 
by the Board that it would produce sufficient revenue to enable the Com- 
pany to pay its operating expenses and fixed charges and set apart $8o0,- 
ooo per year for depreciation. It was thought that this rate would keep 
the Company going, although without return upon its capital stock, until 

uch time as the valuation of the property of the Company, then in pro- 
cess of being made by the Board, should be completed, which it) was 
thought would be within a few months, at which time a final rate could be 
predicated upon the value of the property as determined. Since the pas 
save by the Legislature of tg20 of the Act providing for a valuation of 
the Company's property by independent engineers, the Board has suspend 
ed further hearings in the valuation inquiry it was conducting and is 
awaiting the valuation provided for im the Act above mentioned, as w: 

clearly the legislative intent. This valuation should be completed within a 
few months. 

“Unfortunately, however, the rate of seven cents, with one cent for 
a transfer, has not done and is not doing what it was thought it would ac 
complish. Instead of enabling the Company to meet its operating ex- 
penses and fixed charges and provide a depreciation fund of $800,000 pet 
annum, it has failed to provide any depreciation fund whatsoever, and, 1 
addition thereto, has resulted in an operating deficit of approximately 
$400,000, making a total deficit for the year of approximately $1,200,000.” 

At the CSSION of the eegislature ot 1920 there was passed an Act 
creating a Commission to employ imdependent engineers to make a valua 
tion of street railway properties, and under this Act the Commission wa 

ke a valuation of the prop 


organized and engineers were appointed to mal 
erty of the appheant Company. ‘The Legislature of tg21 passed an amend 
ment to this Act, which required this Board to determine the value o 
propertic within a |» riod of three months after the filins 
of the engineers with this Board, making the said report 
aid proceeding and permitting the cross-exami 
“«d. Vhe re port of the engineers wa 


street railway 
of the report 
presumptive evidence im 
nation of the eneimeers when request 


filed by the Commission with this Board on April 14th last and hearing 
have been resumed, which, necessarily by the provisions of the Act, mu 
ay completed I fiily bath 

The raihway Company bases its present appheation on the theor 
adopted by thi Boar the former proceedings in which increases wer 
allowed to the railw Company, that is to say, that the rate applied for i 
a) emergency rate The power of the Board Was challenged and th 
theory upon which the former mereases were allowed was approved |] 
the Supreme Court im the case of O'Brien vo Board of Pubhe Utility Con 
missions, g2 N. J. b.. p. 44. which was affirmed by the Court of lerros 


and Appeals, Ih. page 587. 
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There are, theretore, two proceedings pending in which the rates of 
the railway Company are involved—the proceeding at bar, predicated on 
the existence of an emergency, and the proceeding instituted by the Board, 
in which it proposes to fix the just and reasonable rates of the railway 
Company, mn which proceeding as one of the bases the valuation must 
necessarily be considered. There have been so many variations in the 
rates charged by the appheant Company within the last few years that it 
becomes immediately pertinent to inquire whether or not such an emer- 
gency exists in the affairs of the railway ¢ company as to require an imme- 
diate disposition of the matter, or whether its condition is not such as to 
permut the present rates to remain until the case involving the final fixa- 
tion of a just and reasonable schedule of rates can be disposed of. 

In its report of July 1o, 1gt8, in and by which the first increase in rate 
was allowed to the applicant Company, an emergency was defined as fol- 
lows: 

“An emergency tor which a carrier is entitled to relief by a temporary 
emergency rate exists where, by reason of general conditions not affecting 
the applicant utility alone, the operating revenues are insufficient to oper- 
ate and maintain its property and to pay rentals and interest on such of 


its securities, a default in the payment of which would jeopardize the 


solvency of the Company.” 

\t that time this country was in active participation im the war; a 
Crisis Was Imminent: i was ascertained that in order to continue to ren 
der the public continuous, sate, adequate and proper service, the railway 
Company required additional revenue, and it was determined that the ex- 


isting rate Was insufficient 

he Board, therefore, confined its consideration to the following ele- 
ments: operating revenue, operating expenses and taxes, income deduc- 
tions, appropriation for depreciation reserve, wage increases and taxes on 


additional revenue 

Phat the action of the Board at that time was predicated upon the 
existence of a war emergency ts indicated by the opinion of the Supreme 
Court in the tollowing language : 
“The evidence shows that the increase was only enough to enable 
the railway to meet the increased expenses forced upon it by the order 
of the War Labor Board of the Federal Government to increase wages. 
‘permitted the railway allowed nothing for return on large in- 
vestments of capital. . 
‘It follows with the certainty of a geometrical axiom that the addi- 
jon of just enough to meet the increased wages forced on the railway 
Company by the War Labor Board could not make unreasonably high 
what was not so before.” O’Brien v. Board of Public Utility Commis- 
sioners, g2 N. J. Law, p. 44 

Predicated on the theory that an emergency exists, the rates filed 
herein are pursuant to paragraph (h) of Section 17 of the Act creating 
the Board. That paragraph provides for an increase of rates by the pub- 
lic utility itself and authorizes the Board to hear and determine whether 
the rate is just and reasonable, and makes it its duty to approve the in- 
crease upon being satisfied that the same is just and reasonable. In this 
proceeding the Company as an alternative requests the Board to either ap- 
prove the ten cent rate “or fix some other rate that will afford the neces- 
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sary relief.” ‘This would authorize the Board in the event that it consid- 
ered an increase to be necessary to fix such a schedule of rates as it be- 
lieves may be necessary to absorb the increased costs indicated by the 
Board in the elements which must be considered in an emergency. In 
consideration of this matter, therefore, the Board must keep in mind two 
points: 

(1). That the same or a similar emergency should exist as existed 
when the country was involved in the war; and 

(2). That any rate fixed would be temporary only for the reason 
that but a short time will elapse when the Board must necessarily fix just 
and reasonable rates upon scientific and legal bases. 

In the same opinion (O’Brien case) Justice Swayze indicated the 
complexity involved in the fixation of a rate. He said: 

“The question of the reasonableness of a rate has always been re- 
garded as complex and as largely a business question. 

“Teven in the narrower question of determining the value of the prop- 
erty, it has long been settled that the original cost of construction, the 
amount expended in permanent improvements, the amount and market 
value of bonds and stocks, the present as compared with the original cost 
of construction, the probable earning capacity of the property under par- 
ticular rates prescribed by statute, and the sum required to meet operat- 
ing expenses, are all matters for consideration, and are to be given such 
weight as may be just and right in each case. 

“The reasonable worth of the services rendered is a maximum of the 
permissible rate, and a fair return on the value of the property is a mini- 


mum. . Such a standard is certainly a flexible one, and sustains 
the view taken by this Court in Public Service Company v. Public Utility 
Board [the Gas Rate Case]. . . We there said that a just and rea- 


sonable rate is rather a question of business judgment than one of legal 
formula, and must often be tentative, since the exact result cannot be fore- 
told, and that the real test of the justice and reasonableness of an indi- 
vidual rate is that it should be as low as possible and yet sufficient to in- 
duce the investment of capital in the business and its continuance therein.” 

The Board is of the opinion that no emergency exists such as was 
defined and intended by the Board or the Court in the O'Brien case. The 
emergency detined by the Board in the O’Brien case was one not affecting 
the applicant utility alone, but affecting all business generally. It is un- 
necessary to pomt out that in almost all other fields of industrial activity, 
if not in that of utilities, costs have fallen and are continuing to fall. 

The condition of the applicant is rather one of economies than one 
involving a erisis such as was present during the war and such as was con- 
sidered in the O'Brien case. ‘The Board is unwilling to extend the “emer- 
gency” doctrine, made necessary, as it was, by the Government’s mereas- 
Ing wages as a war measure, at least until it is shown that an increase in 
rates is imperatively needed to render safe and adequate service to tide 
the utility over until a just and reasonable rate can be fixed after all the 
elements involved im the making of such a rate have been considered. 

It may safely be assumed that prices were at their highest during the 
past year or two, and that the tendency of labor and material costs during 
this period of readjustment is surely downward. During the war wages 
of employés were largely controlled by the action of Governmental agen- 
cies. The awards made by the National War Labor Board were neces- 
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sarily accepted by the Company. The increases in wages allowed by that 
Board were factors beyond the control of the Company and these consti- 
tuted the great bulk of the increases in the operating costs of the Com- 
pany. Now, however, the wage question is a matter that is entirely within 
the control of the railway Company to deal directly with its employés. It 
is admitted that no further increases in wages are contemplated; the 
present contract with the skilled men expires August Ist, and reductions 
are now being made in the wages of unskilled labor. 

The increase in revenue which the Company seeks also contains ele- 
ments which could not be considered in connection with an emergency 
application. There is included an item which seems to make up an alleged 
insufficiency in the revenue accruing during the year 1920 to pay operating 
expenses, taxes and fixed charges for that year; also an item to take care 
of current depreciation calculated on the basis of increased costs, as well 
as an item indicating the deficiency which accrued in 1g20 to take care of 
the current depreciation. It also seeks to make up in the rate applied for 
one-third of the deficiency alleged to have accrued because of the failure 
of the rates permitted to be charged to earn the depreciation calculated to 
be necessary during the last three years. 

The Board does not consider an allowance for many of these items 
appropriate in an application of this kind. They do not constitute ele- 
ments of emergencies and more appropriately deserve consideration in the 
fixation of just and reasonable rates rather than “emergency” rates. The 
Board, therefore, does not approve of the schedule of rates filed by the 
Company. 

Nor is there, in the opinion of the Board, such an emergency present 
as would require it to fix any other rate in excess of the existing rate 
without consideration of all the elements recognized as being entitled to 
consideration in a proceeding to fix a just and reasonable rate. The rate 
proceeding, which was begun by the Board and is now pending, has con- 
sumed more than two years. Supplementing the vast amount of testi- 
mony as to value which has been taken in this proceeding, there has been 
filed with the Board the valuation fixed by the engineers engaged pursuant 
to the Legislative enactment of 1920. This proceeding must be terminated 
by the Board not later than July 14th. The case will necessarily have to 
be proceeded with as rapidly as possible, and under all conditions a result 
based upon the investigation with a full consideration of the various fac- 
tors necessarily requiring consideration for the fixation of a just and rea- 
sonable rate would be more just to both the public and the Company than 
one based upon the few factors presented in and necessarily the only ones 
considered in emergency cases. 

[Here follow two Tables; one giving an income statement under the 
seven cent fare and one cent transfer for 1920 actual, and also an esti- 
mated 1g2! income as estimated by the Petitioner and by the Board; an- 
other being a summary of actual 1920 operating revenue deductions and 
those estimated for 1g21 by the Petitioner and by the Board’s analysis. 
Comments on these Tables are also made, after which the Board’s report 


continues :| 

It would appear, then, that its revenue will be entirely adequate dur- 
ing the next few months under the existing schedule of fares to meet such 
expenditures as are contemplated under the principles laid down in the 
©’Brien case upon which the petitioner relies. 
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This analysis indicates very clearly, that the Company is not in such 
urgent need of revenue as would preclude its continuing furnishing service 
for the period of time required to complete the collateral case in which 
valuation is being considered. The Board is not satisfied from the proofs 
offered that the Company is at this time in need of the relief to be afford- 
ed by the schedule as tiled, nor is it satisfied that it should, at this time, 
be granted any further increase in the present schedule of fares. 

The Board, therefore, finds and determines that the petition for emer- 
gency relief should be and is hereby dismissed, and the schedule of rates 
filed is disapproved. 


SOME INTERESTING out- OF- STATE DECISIONS. 


FUNERAL IESTABLISHMENTS IN ZONED DISTRICT. 


ltuneral homes, with their constant reminder of death, of preparation 
for the tomb, of the sorrow of mourners, of the requiem, and of the 
funeral cortege, are about as welcome in residential districts in large cities 
as an epidemic of smallpox, as witness the following cases: In Nebraska 
the Supreme Court affirmed a judgment enjoining a funeral home in 
Omaha as a nuisance, in Beisel v. Crosby, 178 Northwestern Reporter, 
272, while the Minnesota Supreme Court affirmed a conviction of viola- 
tion of a zoning ordinance of St. Paul, prohibiting such establishments in 
a residence district, in City of St. Paul v. Kessler, 178 Northwestern Re- 
porter, 171. 

In the former case Judge Rose, speaking for the Court, said : “Though 
defendant was not prompted by malice, or by any evil design, and meant 
only to exercise the privileges of citizenship, he failed to show proper re- 
spect for the property rights and the personal feelings of plaintiffs when 
he opened his undertaking establishment in their midst. He was in the 
wrong when he encroached on the repose, the comfort, and the freedom 
of their homes, depreciated the value of their property, depressed their 
spirits, and weakened their power to resist disease. His business was not 
a necessity at the place selected by him. He equipped his funeral home 
at his peril, after he had been warned by plaintiffs of their objections.” 


THe VaGrancy Act 1n WeEsT VIRGINIA. 


A war measure of the West Virginia Legislature, making able-bodied 
residents between 16 and 60 years of age failing to engage regularly for at 
least 36 hours a week in some recognized business, profession, or employ- 
ment, vagrants, was held to be unconstitutional as imposing unreasonable 
restraint upon personal liberty, by the Supreme Court of that State, in 
Kx parte Hudgins, 103 Southeastern Reporter, 327. The proceeding was 
for a writ of habeas corpus, the petitioner having been convicted under 
the act as a vagrant. The petitioner had been in the state infantry from 
the outbreak of the war until the summer of 1917, when he was discharged 
for physical disability, and later enlisted in the regular army, and partict- 
pated oe the battle of St. Mihiel, various battles around Verdun, and the 
Meuse-Argonne offensive, was with his division at Sedan when the arm- 
istice was signed, and was discharged in May, 1919. He was indicted in 
May, tg20. In discussing the Act Judge Miller said: 

“Its effect was to require every able-bodied male resident of the State 
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between the ages specified, regardless of his financial ability, to work, 
not simply long enough each day of the week to acquire means of sup- 
port for himself and his dependents, but for the number of hours required. 
It is made applicable alike to young and old within these ages. If a citi- 
zen, say of 50 or 55 years of age, had worked diligently earlier in life, 
and had laid up a competency with which to support himself and his de- 
pendents in his or their stations of life, that he might for the rest of 
his days live in comparative ease and freedom from the burdens of his 
earlier years, he could not defend himself on that account nor escape the 
penalties imposed tor a violation of the statute, characterizing him as a 
vagrant and pumishable as such. Can such a statute find justification in 
the police power of the State? Though this power has never as yet, and 
probably never will be, accurately detined, yet under the Constitution tt 
is contined to matters relating to the public health, the public morals, and 
the publi safety 

Numerous cases illustrative of unreasonable restraint upon personal 
liberty were discussed in the opinion, which held that petitioner was en- 
titled to discharge from custody 


RESTAURANT GUEST Losing Huis Coat. 


A patron of a re staurant, after beiny escorted to a table, was assisted 
in removing his overcoat by an employe, who took the garment, together 
with the patron’s hat, and hung them up on a hook on a post. When he 
finished his meal, and started to leave, he asked for his hat and coat, and 
the waiter brought the hat, but the coat was missing, and was never found. 
He sued the restaurant company, and had judgment for the value of the 
coat and a pair of gloves that were in one of the pockets. The Supreme 
Court of New York, Appellate Term, First Department, in) Apfel v. 
Whyte’s Inc., tk80 New York Supplement, 712 reversed the judgment and 
dismussed the complaint. Judge Mullan, in the course of the opinion, said: 

“We are dealing with a subject that is a matter of every-day expert 
ence with most of us, a commonplace of life in a large city, and we know 
that restaurant managers do not, and in the nature of things cannot, sta- 


tion employes to stand guard over coats and hats, unchecked, and hung 
on hooks about the room. [ven if there were such watchers, they would 
not know which coat belonged to a given guest. Nor can the waiter be 
expected to care for the coats and hats of the guests he is serving, for 
a large part of the time he is necessarily going to, coming from, and in 
the kitchen. Checking stands or racks, with boys in charge, are provided 
In Most restaurants of any size, except those that cater exclusively to per- 
sons seeking imexpensive meals, for the very purpose of relieving guests 
of the burden and worry of exercising care in respect of their coats, hats, 
umbrellas, sticks, handbags, and other things commonly carried into res- 
taurant l< it not a natural and instinctive thing for one whose coat has 
been hung up on a hook near his seat occasionally to look in that direction 
to see that itis still there’ J do not believe it enters into the head of such 


a guest to assume that he has thrown off all responsibility for the safety 
of his property; indeed, it seems to me that, on the contrary, he feels him- 
self under a decided compulsion to guard it. A guest may, of course, en- 
ter into a special arrangement with a restaurant proprietor by which the 
guest's property shall become the subject of special care; but there is no 
pretense of any such express bailment here.” 
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A CAPE MAY SCANDAL. 


Cape May county has been sup 
posed to be normal in more ways 
than one. But now the contrary 
appears, and a great scandal as to 
the conduct of public affairs in the 
making of “good roads”’ 
by members of the Board of Chos- 
en Freeholders and = road) contrac- 
tors is bemg aired in the Criminal 


so-called 


Court. Nearly 50 indictments have 
been found and, when called to 
plead, one contractor pleaded guil- 
ty of “graft” and, we presume, pro- 
poses to turn State’s evidence. 
Those indicted comprised the Di- 
rector of the Board, the Vice-Di- 
rector, and various other members, 


the road supervisor (who is also 
Mayor of Wildwood), the county 
engineer, a former Director of the 
Board, ete. The grand jury, be- 
sides finding indictments, made a 
report as follows: 

“We find that language 1s inade- 
quate to express properly conditions 
as they exist and have existed with- 
in the confines of the county during 
the last several years. Open and 
flagrant violations of the law have 
wilfully and = corruptly per- 
mitted ; programs of 
public improvements have been laid 
out and paid for without due re- 
gard as to the necessity for or the 
ability to pay for same. “Thousands 
would have been saved had honest 
effort been made to have the work 
performed, if necessary, by honest, 
competent bidding. In) many 1n- 
stances the county has been robbed 
hy collusion between the contractor 
and person or persons responsible 
for the work. 

“The present condition is a result 
of a system that has grown up dur- 
ing the last several years to such an 
extent that many of the public ser 


been 
extravagant 


ants, as disclosed by the evidence, 
have lost all sense of moral turpi- 
tude, public office has been bartered 
and sold, payments being made to 
members of the board not only by 
the recipients but by other interests 
expecting a financial rake-off on the 
purchase of supphes and for throw- 
Ing business in a particular direc- 
tion. 

“Inexperienced men have been 
selected for jobs requiring knowl- 
and experience, money col- 
lected for services on days and dates 
when not engaged in county work, 
automobiles charged for without 
Warrant, and in many instances the 
money never reached the person 
furnishing the automobile.” 


cdge 


THE CHIROPRACTORS AND MED- 
ICAL BOARD. 


In accordance with the new law 
abolishing the State Board of Chiro- 
practor [examiners and placing one 
chiropractor on the State Board of 
Medical [examiners (Chap. 136, 
Laws 1921), the latter body to have 
jurisdiction over chiropractors, it 
is announced by the Medical Board 
that persons desiring to be exam- 
ined tor a limited license to practice 
the healing art may apply to the sec- 
retary of the State Board of Medis 
cal Iexaminers, at the State House 
at Trenton for application blanks. 

Prior to this year the chiroprac- 
tors were examined by a Commis- 
sion of chiropractors, but after a 
bitter fight the Chiropractors I¢x- 
amuning Board was abolished and 
the Medical Examining Board giv- 
en charge of licensing chiroprac- 
tors. 

The medical examiners have the 
power to issue limited licenses to 
any applicants who, in the discre- 
tion of the examiners, are qualitied 








1go THE NEW JERSEY LAW JOURNAL 


to practice any system or branch or 
branches of medicine and surgery, 
or the treatment of any disease by 
any means or methods. 

The Act requires candidates for 
such limited license to be a United 
States citizen or to have taken out 
his first papers, and to secure a cer- 
tificate from the Commissioner of 
Education showing that before en- 
tering a medical college the appli- 
cant had obtained an academic edu- 
cation of a four-years’ course in an 
approved public or private high 
school or its equivalent. The Board 
also will require a diploma from a 
satisfactory medical school, Ameri- 
can or foreign. 

JERSEY WOMAN AS HEAD OF 

GRAND JURY. 





On May roth, Mrs. Laura White, 
wife of Judge John J. White of the 
Court of Errors and Appeals, was 
chosen forewoman of the Atlantic 
County Grand Jury when it con- 
vened at Mays Landing. She is the 
first woman ever selected to head a 
grand jury in this State. 


MORRIS BAR ASSOCIATION. 


On May 3 the Morris County 
Bar Association held its annual 
meeting and had its usual yearly 
dinner. The guest and chief speak- 
er of the evening was Howard Mac- 
Sherry, of the Essex Bar, who 
urged a closer fraternal relation- 
ship among lawyers; one, he said, 
that should be marked by a warmer 
friendship and greater sympathy 
than now prevails. In speaking of 
the influence of the members of the 
Bar on State legislation, he in- 
veighed against the “vice of too 
much legislation.” He thought the 
legal fraternity should unite to curb 
this tendency. 

Judge James V. Beam of Boon- 
ton, retiring President of the Asso- 


ciation, presided. The following of- 
ficers were elected for the ensuing 
year: President, Philander B. Pier- 
son; First Vice-President, David 
I. Barkman; Second Vice-Presi- 
dent, Charlton A. Reed; Secretary, 
Harold A. Price; Treasurer, Albert 
H. Holland; all of Morristown. 


LAWYER KAIGN A SUICIDE. 


The Bar will regret that so well- 
known a member of the Camden 
Bar as Joseph Kaign, a lawyer of 
22 years standing, should commit 
suicide as the result of overdraw- 
ing his bank account. He was ad- 
mitted to the Bar at the February 
Term, 1899, and at the time of his 
decease, was head of the law firm 
of Kaign & Wolverton, the latter 
being at present the Prosecutor of 
the Pleas of Camden county. Mr. 
Kaign’s home was at Moorestown 
and he was born at Chews Landing 
Sept. 30, 1872. He was President 
of the Moorestown Trust Company 
and had overdrawn his account by 
$30,000. The Bank was made good 
for the loss, after his death, by the 
directors of the Company. Mr. 
Kaign was unmarried. He was re- 
cently a rich man, chiefly, it is said, 
through stock speculations, but by 
the same road made losses after- 
ward, which he endeavored to make 
good by using Trust Company 
funds. 


FOREIGN-BORN IN THE U. S. 


According to the last census the 
foreign-born population of the 
United States is 13,703,987, an in- 
crease of 358,442, or 2.6 per cent. 
over IQIO. 

The Census Bureau, in making 
this announcement, cited the 30.7 
per cent. increase in the nation’s 
foreign-born population between 
1g00 and 1g10, and ascribed the 
marked decrease to the almost com- 
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plete cessation of immigration dur- 
ing the war period and to consider- 
able emigration during the war. 

The foreign-born — population, 
listed by country of nativity, is stat- 
ed to be as follows: 

England, 812,414; Scotland, 254,- 
482; Wales, 67,071; Ireland, 1,- 
035,080; Norway, 363,599; Swe- 
den, 624,759; Denmark, 189,051; 
Belgium, 62,648; lrance, including 
Alsace-lorraime, 152,792; Luxem- 
burg, 12,539; Netherlands, 131,262; 
Switzerland, 118,647; Germany, I,- 
683,298; Poland, 1,139,578; Aus- 
tria, 574,059; Hlungary, 397,081; 
Czecho-Slovakia, 359,285; Jugo- 
Slavia, 173,003; Ruthenia, 13,100; 
Russia, 1,398,999; Finland, 149,- 
671; Lithuania, 135,139; Portugal, 
67,850; Spain, 49,232; Italy, 1,607,- 
458; Greece, 175,701 ; Bulgaria, 10,- 
486; Rumania, 103,007; Turkey, in 
Europe, 5,315; other Europeans, 
11,541; Asia, 110,586; Africa, 5,- 
250; Australia, 10,885; Canada, 
French, 307,081; Canada, other, 
809,455; New Foundland, 13,239; 
Cuba and other West Indies, except 
Porto Rico, 38,024: Mexico, 476,- 
676; Central America, 4,082; South 
America, 16,838; Atlantic Islands, 
39,003; Pacific Islands, 36,629; at 
sea, 5,275 and country not specified, 


3,657. 





HUMOR OF THE LAW. 

Stenographers do not make all 
the humorous errors which may 
come to a lawyer’s attention. In 
the Greater New York Charter, by 
Mark Ash, 4th Fdition, on page 
761, you will find the following : 

“Tt shall be the duty of said pres- 
ident to cause the items of said 
taxes to be carefully added, and to 
set down the amount of the same 
therein ; and when completed to de- 
liver the tax books relating to real 
estate to the comptroller, in order 
that the unpaid water rents, and the 


expenses of meters, with their con- 
nections and setting, water rates and 
other awful charges for the supply 
of water measured by meters of any 
preceding year may be entered 
therein.” —The Docket. 


REAL CONTROLLING LAW NOT 
STATUTORY. 


The real law that controls our 
country is not statutory. It is the 
common sense and self-control of 
our people. Unless we bring these 
to the solution of our problems, the 
period of readjustment will be long 
drawn out. I know enough army 
men to understand their phrase 
“passing the buck,” and it to-day 
expresses much of the public mind. 
every one admits that we must get 
down to a lower level, but nearly 
every one thinks it is the duty of the 
other fellow to get down first. 

We can strike at the railroads and 
other corporations, counting largely 
upon public prejudice to justify our 
assaults. Now, Iam neither for the 
prosecution nor for the defense; I 
am just wanting to reach the level 
all history says we must reach, to 
reach it speedily and with the least 
possible friction, disorder and in- 
convenience. To this end, I appeal 
to the common honesty, common 
sense, and common restraint of my 
countrymen.—Former Vice-Press- 
dent Marshall. 





LADIES ON ENGLISH JURIES. 


Ladies are now called to form 
members of the jury in the High 
Court in London, and at the trial 
of criminal cases at the Assizes and 
Quarter Session. Considerable dis- 
cussion has taken place as to the 
correct method of addressing mixed 
juries. The Judges consider that 
“Ladies and Gentlemen of the Jury” 
sounds rather too much like an after 
dinner speech and ‘Members of the 
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Jury” is the form which meets 
with general approval, although 
“Friends,” “Brethren,” Comrades” 


and “Citizens” have all been sug- 
gested. 





WOMEN GOVERN A VILLAGE. 


In Thayer, Kansas, seven women 
have been elected (no men) to gov- 
ern the village. They were nomin- 
ated without their knowledge and 
elected by overwhelming majorities. 
Of course wags in other sections 
who have heard of it have been at 
work, and, according to a dispatch 
from there, “since the election the 


new ‘City Mothers’ mail has been 
heavy. Some one back East mailed 
a box of nerve tablets. Another 


from Ohio sent a bottle of liniment. 
The Auditor of Long Beach, Cal., 
sent his annual report to show the 
women how it 1s done on the Pacific 
Coast.”’ 


ARLINGTON ELEC- 
TION. 


THE NORTH 


There was an election on the 
adoption or rejection of the Walsh 
Act m North Arlington, Bergen 
county, on March 22, and the prop 


osition for the commission govern 
ment was det 
+ | 


DY SIX 


‘ 


LCE ordiny Lo the 
The 


1 
C1EK 


ete l, 
maypority 
committee mrivineg about the 


tion asked to have the 


returns cou 
clection. set 
aside vround that no regis 


try day were ct by the County 


Board of [lection required un 
der the Act of 1920 and also that 
the borough clerk failed to notify 


the County Board in time to provide 
for the registry 

ludve Cutler stated that the stat- 
ute was not clear enough to allow 


him to order another election.  Jus- 
tice Francis J. Swayze, in Jersey 
City, had refused to grant a cer 
tiorari in the case for the officials to 
show cause why another election 


hould not be held. He could not 
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see his way clear to upset a bor- 
ough where 400 votes out of 700 
had been cast on such an important 
matter. 

Judge Cutler dismissed the case 
at the request of Mr. Addison I¢ly, 
counsel for the plaintiffs. Mr. [tly 
said he would make another appli- 
cation for a writ of certiorari to the 
entire Supreme Court on the first 
Tuesday in June. 


LAWYER AGED 101. 


It is rare for a lawyer to attain 
the age of 100. But a retired New 
York lawyer, Warrington Bissell, 
now living at Great Barrington, 
Mass., was 1ot years old recently, 
and, he thinks, smoking helped to 
prolong his life. We doubt this 
fact, but he thinks so. Tle was 
born at Rochester, N. Y., Apr. 17, 
i820, and is not only the oldest re 
tired lawyer, but the oldest living 
Mason, and perhaps the oldest liv- 
ing College alumnus in the United 
States. Tle recalls, asa boy of five, 
hearing President John Quiney 
Adams speak at Rochester im 1825. 
He vraduated from Union College 
in P&46. It was not until 1873 when 
he began to practice law, in New 
later he 


Haven, Conn went to 


New York City 
COMMISSION ON POOR LAWS. 


The Commission to study all laws 
relating to the indoor and outdoor 
relief work and prepare a_ report 
vith a bill for the next 
the Legislature, consists of Senator 


SESSION Ol 


William A. Stevens, Assemblyman 
lenme ©. Van Ness, Commissioner 
Burdette Gi. Lewis of the Depart 


ment of Institutions and Agencies, 
Harry J. Barek, president of the 
New Jersey Association of Over 
SCOTS of the Poor, and John l. 
Montgomery, executive secretary of 
the Monmouth County Organiza 


tion for Social Service. 








